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IN THE COURT OF ADDITIONAL CHIEF JUDICIAL MAGISTRATE::DHUBRI.

Case no. G.R 1754 of 2010
U/s 406 of I.P.C.

State

-Vs-

  Habiz Uddin,
     Md. Aynal Hoque &

Julhash Ali.

…..accused

Present: Sri N. Boro, A. J. S.
          Addl. C. J.M., Dhubri.

Appearance of Advocates:
Mr. D. Ghosh, Learned APP.........................…..........for the State.
Mr. M. Seal Sharma, Advocate…...............for the accused-persons.  

Date of Evidence : - 25-04-19, 07-06-19 & 25-06-19;
Date of S.D : - 30-07-19;
Date of Argument : - 30-07-19;
Date of Judgment    : - 05-08-19.

J U D G M E N T

1. The brief facts of the prosecution case, inter-alia, is that on 18-12-10

one  Debeswar  Saikia lodged  a  First  Information  Report  before  the

Officer-in-Charge of Fakirganj Police-Station stating that according to order

of  S.D.O.(C),  Hatsingimari, he  had  gone  to  Fakirganj  police  station  and

seized 41 bags of rice loaded in two horse carts suspected to be PDS rice.

On being asked, cart owners Md. Yemin Ali and Md. Habiz stated that  the

seized rice belonged to Md. Ainal Hoque and he had directed them to carry

to Gaibandha Bazar. On the way, some local people of Medartary caught

them at Airkata  Bridge and handed over to Fakirganj P.S. The seized rice

kept  under ‘zimma’ of one Dipak Saha, a PDS agent of Fakirganj Airkata

after preparation of zimanama. On 15-12-10, for further investigation Shri

Ajit Kutum Inspector, FCA & CA, Hatsingimari, proceeded to Medartary GP

and verified stock  books  of rice and  etc.  and found no anomalies at  GPS

level..      
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2. On receipt of Ejahar, the Officer-in-Charge of Fakirganj P.S registered

a case being the  Fakirganj P.S. case no.188 of 2010, u/s  406 of I.P.C and

launched investigation of the case. During the period of investigation of the

case,  the Investigating Officer visited the place of  occurrence,  prepared

sketch-map of  the place of  occurrence  and examined witnesses.  Seized

stock and sale registers of Medatory Samabay Samitte Ltd. and 41 bags of

rice.  On completion of investigation of the case, S.I  Khandakar Abdul Aziz

submitted charge-sheet of the case against above named accused persons

u/s 406 of I.P.C.

3. During inquiry of the case accused Yasin Ali @ Yamin Ali was found

unavailable in the given address and therefore, his case was filed for being

found him absconding and remaining accused-persons mentioned above

appeared before the Court.  They were allowed to go on bail.  Copies of

relevant documents were furnished to accused persons. After having heard

both sides and considering the material on record, charge of the case u/s

406 of IPC was framed against accused persons. The particulars of charge

u/s  406  IPC  were  read  over  and  explained  to  accused  persons.  They

pleaded not guilty and claimed to be tried.  

4. During trial, prosecution side examined five numbers of witnesses. In

view of the evidence on record, accused were examined and recorded their

statements u/s 313 of Cr PC. The pleas of accused were of total denial and

declined  to  adduce  evidence  in  their  defence. I  heard  arguments  put

forwarded by learned counsel for both sides.

POINT FOR DETERMINATION IN THE INSTANT CASE IS:

5. Whether the accused persons on 18-12-10, were entrusted with 41

bags of PDS rice and they converted the same to their own use, committed

criminal  breach  of  trust  in  respect  of  said  bags  of  rice  and  thereby

committed an offence punishable u/s 406 of IPC? 

DISCUSSION OF EVIDENCE, DECISION & REASONS THEREON:

6. Abdul  Gofur  (p.w.1)  stated  that  he  does  not  know informant  and

accused-persons of this case. On the day of incident, he heard at home

that a quarrel had taken place due to rice. He cannot say who engaged in

quarrel.  In  his  cross-examination,  p.w.1  stated  that  he  does  not  know
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anything about the incident. He was not present at place of occurrence. He

does not know who lodged the case. 

7. Darog Ali (p.w.2) and Jahan Uddin (p.w.-3) are also ignorant about

the incident. P.w.-3 heard that a quarrel had taken place due to rice.

8. Nur Islam (p.w.4)  stated that  he does not know informant of  this

case. He knows only Aynal Hoque among accused-persons. About 4/5 years

ago from today, he was going to the market of Khoilshamari and at that

time, one Police called him. Police took his signature on a white paper and

when he  asked,  he  came to  know from the  Police  that  something  had

happened with regard to some rice. In his cross-examination, p.w.4 stated

that he does not know anything regarding the incident. He also does not

know who did it. He thought that Police had asked him to stop for checking

his bike. He did not see accused-persons and at that place, who are present

today. He did not see rice. 

9. SI Khandakar Abdul Aziz (p.w.5) stated that in the year 2014, in the

month of March, he worked at Fakirganj PS as 2nd Officer. The O/c Fakirganj

PS endorsed him this case to investigate. On examination of record,  he

found examination of witnesses, etc. had already been completed and only

had to arrest accused persons. He went to house of accused persons in

their search but, he did not find accused persons. Therefore, he submitted

charge sheet showing accused-persons as absconders. Ext.1 is the charge

sheet and Ext.1(1) is his signature. In his cross-examination, he stated that

he does not know whether previous I/O of this case went to the house of

accused-persons in search or not. He denied that he had not gone to the

house of accused-persons to arrest them. He used whitener on three places

of  charge sheet.  He did not seize anything.  He denied that he had not

investigated the case properly.   

10. In this case, prosecution side could not examine complainant of this

case. Thus, from the evidence of prosecution witnesses, it is not appeared

that  accused  were  any  manner  entrusted  with  the  seized  rice,  they

dishonestly misappropriates or converted to their own use or dishonestly

disposed of  that rice.  The seized rice was found in two carts.  From the

evidence of p.w.-1 to p.w.4, it is not appeared that the seized rice was PDS

scheme.  From ejahar,  it  is  also  appeared  that  there  was  no  anomalies
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found  in  stock  and  sale  registers  of  Medartary  Samabay  Samitte  ltd.

Ingredients  of  offence  u/s  406  IPC  are  not  established against  accused

persons.

11. In view of the above discussion of evidence on record, I am of the

opinion  that  prosecution  side  has  failed  to  prove  the  charge  against

accused persons beyond all reasonable doubt. Therefore, accused-persons

are acquitted from the charge u/s 406 IPC on benefit of doubt and set at

liberty  forthwith.  From record,  it  is  come out  that  the  seized rice  were

already given in zimma. Zimmadar is entitled to keep the seized rice in his

possession. Stock register and sale register were also given in zimma. Bail

bonds stand in favour of accused persons are extended for another period

of six months in view of section 437A of Cr PC.

12. Accordingly,  this  case  is  disposed  of  on  contest.  Judgment  is

prepared and pronounced in open court. Given under my hand & seal of

this court on this 05th  day of August, 2019 at Dhubri.

                                    Addl. C.J.M, Dhubri.

   A   P P E N D I X

1. PROSECUTION WITNESS:-PW- 1  Abdul Gofur,

    PW- 2 Darog Ali,

    PW- 3 Jahan Uddin,

    PW- 4 Nur Islam, 

    PW- 5 SI Khandakar Abdul Aziz,

2. PROSECUTION EXHIBITS:- Ext. 1 Charge sheet &

       Ext. 1(1) is signature of P.W.5.

3. DEFENCE WITNESS: -      Nil.

                               Addl. C.J.M, Dhubri 


